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With the growth and increasingly specialist natfrpersonal injury claims, it has

become increasingly rare for a Claimant to instthetr local high street solicitor to act

for them. Often a claims management company, twadm or legal expense insurer will
instruct a solicitor off their panel on behalf betClaimant or, as in the recent case of Av
The Chief Constable of Sheffield (2008), the Claitmaay choose to instruct a particular
firm of solicitors. The problem is that is that a®often leads to increased costs which
the paying party is then faced with paying anddbert has to decide whether this is
reasonable.

The case of A concerned a claim against the paliseng from his arrest and subsequent
failed prosecution. The Claimant alleged that tbkcp had unlawfully searched and
detained and thereafter maliciously prosecuteddnchas a result, the Claimant had
developed schizophrenia. The claim was valued at % Million but settled for

£300,000 together with costs on the standard basis.

The Claimant had originally instructed a local firmSheffield, Peel & Co, to deal with
the criminal case against him. During the crimipi@ceedings, the Claimant’s partner
contacted a high profile civil liberties firm, Bisergs in London, with regards to the
possibility of a civil claim against the police.&tiscussed matters with a solicitor at
Birnbergs, Fiona Murphy, and they agreed to spegaknaafter the criminal case.
Following further discussions, it was agreed thatMurphy would act for the Claimant
in the civil case, although she had by now set gpva firm in London, Bhatt Murphy.
The Claimant formally instructed Bhatt Murphy aeddl aid was transferred to them.

Following settlement of the case, the Claimant'ste@ould not be agreed between the
parties. The dispute concerned the hourly ratemethby the Claimant Solicitors. It was
argued by the Defendant that these were too higdrhad been unreasonably increased
by the Claimant’s unreasonable decision to instaugpecialist firm of solicitors in
London when the matter could reasonably have bealt @ith by a firm in Sheffield

with commensurately lower hourly rates. The Claihagued that it was a reasonable
choice of solicitor in all the circumstances of tt@se. The matter came before the Court
and Deputy Costs Master Rowley held for the Defahdde concluded that the claim
was, in essence, a personal injury claim, albestwith complicating features:

‘It seems to me, on balance, that a solicitor deghvith actions against the
police could competently have dealt with this, gshounsel if necessary in
relation to the finer points of it, but the vastjordy of this is a personal injury
claim...As a result | have come to the conclusiontta Claimant had in essence
a personal injury claim to be brought and that staody who was used to
dealing with police matters ought to have been ébl@eal with this case

properly and secure the same sort of level of daséd paragraph 12)

The Claimant appealed and the matter came befor&ubtice Teare who sat with
assessors.



The appeal was based on 2 grounds; firstly thalthgter was wrong to categorise the
case as a personal injury claim and failed to apate the specialist nature of the claim
or the solicitor’s expertise, and secondly, thaté¢hwas no evidence to support the
conclusion that there was a sufficiently expericstolr in Sheffield who could have
handled the claim.

On the first issued, the Claimant submitted eviéeiocshow that the case was one of
‘exceptional complexity’ and the conducting feeremy it was argued, was particularly
suited to dealing with a claim of this nature. Bsaaccepted by the Court that this was a
case that required a solicitor with experiencelaihts against the police. However, the
Court agreed with the decision of the Master thatdlaim could reasonably have been
dealt with by a solicitor with experience of sudaims generally together with specialist
Counsel if necessary:

‘| do not accept that experienced personal injuoyiesel instructed by a solicitor
with experience of actions against the police wawdtihave been able to bring
this claim to a successful conclusiofat paragraph 23)

On the second issue, it was the Claimant’s cagdltaee was no evidence that there was
a firm of solicitors in Sheffield who could reastihahave dealt with the case. The
Defendant, in their Points of Dispute to the Clam&Bill of Costs, had argued that
there were large numbers of solicitors in Sheffielth experience of claims such as this
and named Irwin Mitchell and Howells and but twbeICourt held that, at the very
least, the Claimant should reasonably have madeirses)in this area:

‘A reasonable person in the position of the Claimari999 would surely have
been able to inquire about solicitors in Sheffieith experience of bringing
claims against the police from the local Law Sagiétom the Citizens Advice
Bureau or from any local solicitor including Peel@o. Such enquiries would
have brought Irwin Mitchell to his attention.’

The Judge therefore concluded that the decisidheoMaster was correct:

‘The reasonable litigant would inevitably considenether, in those
circumstances, it was reasonable ad proportionatmstruct Ms Murphy. In my
judgement he would have considered that it washemtause of the added
substantial cost of dong so.’

The decision in this case is an application ofiagipal most famously set out in the case
of Wraith v Sheffield Forgemasters (1998) and ttest@n Sullivan v CIS (1999). In
Sullivan, the Court of Appeal summarised the isssie

‘whether objectively the plaintiff acted reasonahlgngaging the lawyers in
guestion.’



In deciding this question, a court has to consadlenf the circumstances surrounding the
case to include the reason why the particular isoticvas chosen and the relative
advantages and costs associated with the sammdthty, it is a balance between the
right of a Claimant to instruct a solicitor of teeswn choosing and their common law
duty to mitigate their legal costs. For examplé\raith, the decision to instruct
solicitors based in London was made by the Claifedragde union on the basis that the
solicitors they routinely used were based in Londorthese circumstances, it was held
that this was not a sufficient reason and the gotewere limited to the hourly rates
applicable in Sheffield, where Mr Wraith lived atie accident occurred. By contrast, in
Griffiths v Solutia UK Ltd. (2001), the decision thfe Claimants to instruct solicitors in
London in their group action arising from a cherhleak in North Wales was considered
reasonable on the basis that the same firm ofismbchad already dealt with 2 previous
groups of Claimants in relation to the same evEné additional costs of instructing a
new local firm would outweigh the increased costaiired by instructing solicitors in
London.

In summary, the issue is a particular demonstraifche distinction between costs as
between a solicitor and their own client and costsveen the parties. If a client chooses
to instruct solicitors in London or who are consetka luxury choice, then that is their
prerogative if it is they who are paying the bdilbwever, when those costs come to be
paid by a Defendant, the question is one of reddenass. As Teare J held in the case of
A:

‘A reasonable litigant might well consider it acitageous and beneficial to
instruct a solicitor such as Ms Murphy with thedbffold experience of actions
against the police, claims for psychiatric damage af the significance of racist
action in the causation of psychiatric harm. Howewereasonable litigant would
not necessarily require such a solicitol(at paragraph 35)

The distinction between what is desirable from@the@mant’s perspective and what is
reasonable from a paying party’s perspective undempuch of the dispute between
parties in relation to the costs of personal inglaims. The reality is that, with the
advent of conditional fee agreements, a Claimawneiig rarely ever expected to actually
pay the costs of their own solicitor and therefioas very little interest in what it is going
to cost. The hourly rate charged by a client’s @alicitor becomes, in a strange reversal
of the situation in any other commercial arrangein@émo interest to the actual
purchaser of the service, that is the client, l@aimes of very great interest to a third
party, namely the Defendant to the claim. As loaghés continues, disputes over costs
will never go away.
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