Yet Another New CFA Regime

On the 18 August 2005, the Department for Constitutionalai (DCA) published
a document that it is hoped will finally end theaol in legal costs brought about by
the Access to Justice Act 1999. The optimisticatlgd ‘New Regulations for
Conditional Fee Agreements (CFASs)’ is the resultesiponses to the DCA’s June
2004 consultation document ‘Making Simple CFAs alRg and its specified
objective is:

‘to make CFAs simpler, clearer and more transpaisth for the individuals
using them and the solicitors advising individualieut their cases and
whether to use CFAS’

This article will examine the new regime, considéxether the specified objective
will be achieved and what the future holds.

Out with the old.

The principal method by which the CFA regime w#l simplified is by revoking the
statutory instruments that currently set out tlirireements for a valid CFA or CCFA.
The Conditional Fee Agreements (Revocation) Reiguiat2005 will, from the %
November 2005, completely revoke:

» The CFA Regulations 2000

* The CCFA Regulations 2000

* The CFA (Miscellaneous Amendments) Regulations 2003

» The CFA (Miscellaneous Amendments)(No.2) Regula&tidd03.

However, all of the above regulations will contirtoeapply to agreements made
before the T November 2005.

It should be noted that in revoking the CFA (Misaeéous Amendments)
Regulations 2003, the DCA’s last attempt to sinypGFAs by introducing the so-
called CFA Simple, it can be seen that this nevintegs not the first such quest for a
simple CFA system.

So what requlations are left?

The primary legislation remains within section 38he Courts and Legal Services
Act 1990 (as amended by the Access to Justice 2@9)land this requires that all
CFAs must:

* Be in writing
* Not relate to proceedings which cannot be the stilojean enforceable CFA
(such as criminal proceedings)

Additionally, all CFAs with a success fee must:

» State the percentage success fee



The Conditional Fee Agreement Order 2000 also gesvihe cull and this requires
that:

* The maximum success fee is 100%.

This bare minimum of statutory regulation is therefall that remains of the complex
myriad of regulations that used to entertain stlrs, cost draftsmen and judges
throughout the country. Section 58(3)(c) of the @oand Legal Services Act
specified that the Lord Chancellor may make regahatto regulate CFAs but he has
now decided, after 5 years, that he rather wisledsda never done so in the first
place.

And in with the new.

Having decided to forego the option to tinker wiltle existing regulations and
preferred the rather more draconian route of cotaptevocation, what is there in
place of the old regulations? After all, the thebehind the regulations in the first
place was to ensure that entering into a CFA diddisadvantage a litigant or the
proper administration of justice.

The answer is that the Law Society will step irite breach and through its role as
regulator of professional conduct will ensure i@t CFA system operates in
everybody’s interests. To this end, on tfieAligust 2005, the Law Society published
its new Code of Conduct that sets out, at sectiff,2vhat a solicitor should do in
relation to their costs, including where acting eind CFA. In addition, on the 16
September, the Law Society published The Soliciferactice (Client Care)
Amendment Rule 2005 that amended the existing 8okt Costs Information and
Client Care Code 1999 in relation to informatioattehould be given when entering
into a CFA. These are to come into force on thi&lavember 2005, when the old
regulations cease to be.

Effectively, therefore, the regulations have reappd under the guise of solicitors’
practice rules and it will be a matter of professioconduct, regulated by the Law
Society, as to whether the appropriate steps haea taken by a solicitor when
entering into a CFA.

The Law Society has also published a new model @iBareflects the new system of
regulation and is intended to be a much simpleudwmmt, easier for a client to
understand and accurately reflecting the new reguylgosition.

So what does a solicitor have to do?

The new rules of professional conduct can verydadlyibe broken down into a
number of areas:

» All costs information should be full, accurate arat misleading

* Where possible, a client should be given as mufdtrimation about costs in
advance

* Information regarding costs should be kept up te das matters progress

» Aclient should be presented with all of their fimgloptions



* Aclient should be made aware of how the solici@osts are calculated

» Aclient should be made aware of what costs thélyhave to pay, both their
own solicitor and the other side

» The solicitor should declare any interest in recanding a particular method
of funding

The rules as drafted, whilst covering much of thee ground as the previous
regulations, are phrased in a less prescriptive avayare, as one would expect, set
out in broader terms than the regulations. Theniida is that solicitors will be
expected to comply less with the letter of the sulaut rather with the spirit, meaning
that clients will be fully informed in relation tmwsts and CFAs in particular.

Will it work?

The theory behind the new system of regulatiomisid. CFAs are no more than
another method of funding a client’s case and ak,ghe application of the same
should come under the heading of the solicitomitlrelationship. Where a client has
a grievance about the way in which their case veadt dvith in relation to costs, this
is a matter that the Law Society, in its capacgyegulator, should be empowered to
deal with. This is all well and good but there aneyvitably, issues to be resolved

The main issue is whether Defendants will stilldide to challenge the validity of a
CFA on the basis that the solicitor has failedamply with the new practice rules.
The House of Lords held in Swain v The Law Soc{&883) that the Solicitors’
Practice Rules have the effect of secondary legslaTherefore a breach of the rules
could potentially be as serious to the validitytted CFA as a breach of the previous
Regulations. How this will work in practice rematiosbe seen, although it is fair to
assume that the courts will not be keen to mefly the focus from challenges on
the basis of the regulations to challenges on #sshkof the practice rules.

The second issue to be resolved is that whilseadr of the practice rules may no
longer render a CFA invalid and therefore no cpstgble, there are other matters
relating to the reasonableness of costs incurreémua CFA. On the standard basis,
costs must be reasonable and proportionate.fts iexample, reasonable for a
solicitor to enter into a CFA where the Claimans bafore the event legal expense
insurance? The Court of Appeal_in Sarwar v AlamD@&aid not. Therefore, if a
solicitor fails to carry out proper investigationso alternative funding as required by
the new rules, they may still face a challengéntoreasonableness of entering into a
CFA and the additional liabilities will be at riskompliance with the new rules will
clearly be a relevant factor and it will thereftwe open to Defendants to refer to the
same when dealing with the reasonableness of bestg claimed under a CFA.

Despite these issues, it is clear that there igldownthis system to work. The DCA is
on record as saying that CFAs are here to stayrendystem must be made to work
better than it has done so far. Unfortunately, ihikie crux of the problem. Whilst the
new system may be intended to remedy all of thengsf the existing system, it
fails to address the root cause.

Why is the issue so important?




The root cause of all of the problems in relatioifCEAs was the decision to make
unsuccessful Defendants, and in reality their iassyrmeet the additional costs of
CFAs. As soon as the Access to Justice Act 1992 &t this change, the issue of
funding of a client’s case by CFA moved from be@nsolicitor/client matter to being
a matter between the parties. Where a Defendamteng/as being asked to pay
substantial additional costs purely because tlemtcthose to use a CFA, that insurer,
inevitably, became embroiled in the question ofding. It is this that has led to the
so-called ‘costs war’ and, for as long as thisatitin remains, there is always going
to be conflict.

Defendants have been castigated for raising teahai@llenges to CFAs and seeking
to block access to justice, but this is unfair.

Firstly, it is perfectly proper to use the law inads client’s best interests. If there is
an argument that would potentially reduce yourttigelegal liability for costs, a
professional advisor would be potentially negligéniey did not explore that
possibility. It is the age old difference betweanr évasion, illegal, and tax avoidance,
perfectly legal application of the rules to onedvantage even if this was not
envisaged at the time the rules were created.

Secondly, it is not only the Defendant insurers #oair advisors who are raising
doubts over CFAs. Some of the most senior membdtequdiciary have expressed
grave concerns over the application of the sysiuth the Court of Appeal and the
House of Lords in Callery v Gray (2001/20@#)d_Hollins v Russell (200&xpressed
concerns over the situation where Claimants h#d br no real interest in the costs
of their claim, because they would be met by theoside if they won and there
would be no costs if they lost (with an ATE premiagovering the other side’s costs).
In these circumstances, the client does not realtg about how the case is funded,
who is paying or how much, as long as it isn’'t th@ine idea that the solicitor/client
relationship is therefore a genuine control ovgaleosts is a mirage. In these
circumstances, how likely is it that a client vabmplain to the Law Society about
any failings in relation to the funding of theiagh?

There is also the issue of the proper adminismatfgustice. The senior costs judge
and other judges in the Supreme Court Costs Offiaee dealt with a string of cases
where they have expressed their grave concernsfaveing arrangements entered
into with Claimants. In Bowen v Bridgend Boroughudail (2004) Master O’Hare
struck down CFAs entered into with Claimants purguiousing disrepair claims.
The solicitors had totally failed to consider amyiae upon the availability of legal
aid and as a result the Claimant’s had incurredtsuitial and disproportionate costs
under a CFA funded case. Had the Defendant nolectggd these cases, it is unlikely
the Claimant’s themselves would have raised anjlerige. Similarly, in Samonini v
London General Transport (2008)aster Hurst in a damning judgement held that:

‘if solicitors are permitted to skimp on the propevestigation of LEI (Legal
Expense Insurance) the administration of justick lvei badly served since
there will be no improvement in the way solicitoemduct proceedings of this
type, added to which the client has been badlyeskryat paragraph 66)



The issue of CFAs is an important one. It is noase of Claimants good, Defendants
bad, but is rather a question of having a systepiaoe that it fair to Claimants, their
solicitors and the Defendants, or in actual faetitidividuals who, through their
insurance premiums, have to meet the costs. drrithfs reason that the new regime,
when it comes into force on th& Movember, will be watched with such interest by
all concerned.
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